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| . Subpart J--All owabl e Wai vers: General Provisions

1. Basi s, scope, and applicability (8457.1000).

This subpart interprets and inplenments the requirenents for
a wai ver under section 2105(c)(2)(B) to permt a State to exceed
the 10 percent |limt on expenditures as specified in section
2105(c)(2)(A), and for a waiver to permt the purchase of famly
coverage under section 2105(c)(3) of the Act. This subpart
applies to a separate child health programand to a Medicaid
expansi on programonly to the extent that the State clains
adm ni strative costs under title XXl and seeks a wai ver of
limtations on such clains for use of a conmunity-based health
delivery system

Comment: One conmenter noted that there appears to be a
word m ssing in 8457.1000(c). The sentence ends with “seeks a

wai ver of limtations such clainms in |light of a conmunity-based

health delivery system” The comenter believes that “on” should
be inserted after “limtations,” although the neaning is stil
uncl ear .

Response: W have corrected 8457.1000(c), as suggested by
the conmmenter, by adding the word “on”. W have also edited the
sentence for clarity. The first part of the sentence now
indicates that the requirenments of this subpart apply to a

separate child health program The second part of the sentence

clarifies that the requirenents of this subpart also apply for
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States that operate Medi caid expansion prograns if the State
claims adm nistrative costs under title XXI and seeks a waiver of
limtations on such clains for cost-effective coverage through a
communi ty- based health delivery system

Comment: One conmenter suggested that the sane tinme franes
for HCFA approval that are proposed for State plan and State plan
amendnent approval s be included for waivers.

Response: W have anended the regulation text by adding a
new 8457.1003 to clarify that we will review the waivers under
this subpart as State plan anendnents under the tine franmes as
specified in 8457.160. |In practice, State proposals for these
wai vers have been reviewed as part of the initial State plan or
anmendnent and within the 90-day review period pernmtted under
statute. These waivers nust be reflected in the State plan and
updat ed accordingly. It should be noted that the 90-day tine
frame for review does not apply to HCFA review of section 1115
denonstration proposals under this title.

2. Wai ver for cost-effective coverage through a comunity-based
heal th delivery system (8457.1005).

Section 8457.1005 interprets and inplenents section
2105(c)(2)(B) of the Act regarding waivers authorized for cost-
effective alternatives. In 8§57.1005, we proposed requirenments
for a State wishing to obtain a waiver of the 10 percent |limt on

expendi tures not used for child health assistance in the form of
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heal th benefits coverage that neets the requirenents of 8457.410.
This section also clarifies the extent to which the State will be
all oned to exceed the 10 percent limtation on such expenditures
in order to provide child health assistance to targeted | ow

i ncome children under the State plan through cost-effective,
communi ty-based health care delivery systens.

To receive paynent for cost-effective coverage through a
communi ty- based health delivery system under an approved wai ver,
we proposed that the State nust denonstrate that--

I Such coverage neets the coverage requirenents of section
2103 of the Act and subpart D of this part; and

I The cost of coverage through the community-based health care
delivery system on an average per child basis, does not exceed
the cost of coverage that woul d ot herw se be provi ded under the
State pl an.

W noted in the preanble to the proposed rule that a State
may define a community-based delivery systemto neet the specific
needs and resources of a community, as long as it ensures that
its comunity-based delivery system (either through direct
provision or referral) can provide all appropriate services to
targeted |l owincone children in accordance with section 2103 of
the Act. W also proposed that all comunity-based providers
must conply with all other title XXl provisions.

We proposed that an approved waiver will remain in effect
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for two years and that a State may reapply three nonths before
the end of the two-year period. W also proposed that,
notwi t hstanding the 10 percent |limt on expenditures described in
8457.618, if the cost of coverage of a child under a community-
based health delivery systemis equal to or less than the cost of
coverage of a child under the State plan, the State may use the
cost savings for--

I Child health assistance to targeted | owincone children and
ot her lowincone children other than the required health benefits
coverage, health services initiatives, and outreach; or

I  Any reasonable costs necessary to adm nister the State
Children’s Health I nsurance Program

Comment: One conmenter suggested that HCFA adopt the
definition of “health services initiatives” set forth in the
August 6, 1998 letter to State Health Oficials. In the letter,
the termis defined as “activities that protect the public
heal th, protect the health of individuals or inprove or pronote a
State’s capacity to deliver public health services and/or
strengthens resources needed to neet public health goals.” 1In
addi tion, the conmenter suggested that the preanble make cl ear
that all inmmgrant children, regardless of their status or date
of entry, can participate in, and benefit from health services
initiatives.

Response: W agree with the comenter. W have added the
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definition of “health services initiatives” as set forth in the
August 6, 1998 letter to the definitions section of the

regul ations text at 8457.10. W note that this definition of
heal th services initiatives includes “other |owincome children,”
whi ch can include inmgrant children, regardl ess of their status
or date of entry, and children who are eligible for Medicaid but
not enrolled. As specified in our January, 14, 1998 letter to
State Health Oficials, health services initiatives my benefit
the health of all |lowincone children, including but not limted
to children eligible to receive services under title XXI.
Therefore, health services initiatives such as health education
activities, school health progranms and direct services (such as
newborn hearing and | ead testing prograns), could be targeted to
| owi ncome, inmgrant conmunities.

Comment: One conmenter proposed that States be permtted to
use title XXI funds under this waiver to pay for primary care
services provided by conmunity-based providers to children who
are not targeted lowincone children eligible for the State’s
title XXI program in order to increase access to nedically
necessary primary care for uninsured SCH P-eligible children who
are not yet enrolled in the State’s title XXl program

Response: States may provide prinmary care services to
chil dren who are not targeted |l owincone children through a

“health services initiative under the plan for inproving the
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health of children (including targeted |owincone children and

ot her lowincone children).” These expenditures would be subject
to the 10 percent limt as specified in section 2105(c)(2) (A,
except to the extent that the State pays for these services

t hrough the use of savings fromthe waiver for a cost-effective
alternative delivery system In this case, the State could use
the savings for primary care services for unenrolled | owincone
chil dren and those expenditures would not be subject to the 10
percent cap.

Anot her option for States to consider is using this waiver
in conjunction with presunptive eligibility (provisiona
enrollment). The costs associated with a period of provisiona
enrol | ment are benefit costs when the child subsequently is
determined eligible for either Medicaid or a separate child
health program However, the costs associated with a period of
provi sional enrollnment for a child who is |ater determ ned
ineligible for either Medicaid or a separate child health program
are costs that are normally subject to the 10 percent limtation.
When services are provided during a period of provisiona
enrollment to a child who is |owinconme and whomthe State |ater
deternmines to be ineligible for either Medicaid or a separate
child health program the costs of providing benefits to these
| ow-i ncome, ineligible children could be funded through the use

of the waiver for a cost effective alternative delivery system
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Agai n, the benefits provided would have to neet all the
requi renents of 8457.410.

Comment: One conmenter suggested allowing States to set
aside a portion of their title XXI allotnent for a conmunity-
based provi der program The commenter noted 90 percent of the
set-aside funds woul d pay for services to SCH P eligible children
and 10 percent of the set-aside funds would pay for
adm ni strati on.

Response: The Act does not dictate how States set their
budgets generally or set budget priorities relating to conmunity-
based wai ver programs. Section 2105(a) authorizes the Secretary
to pay a State fromits allotnment based upon actual expenditures
for child health assistance. The State mi ght be able to nake
expendi tures according to the proportions described above.
However, as specified in section 2105(c)(2)(A), the anmount of
adm ni strative expenditures that a State can claimis directly
tied to the anbunt of expenditures they claimfor child health
assi st ance.

Comment: One conmenter believed that the | anguage in
section 8457.1005(b)(2) is unclear and asked whether the “State
plan” referred to is the Medicaid State plan or the SCH P State
pl an.

Response: The wai ver described in proposed 8457.1005(b) (2)

is a program wai ver under title XXI and, therefore, the State
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plan referred to in this sectionis the title XXI State plan, as
defined in 8§457.10.

Conment: One conmenter reconmended anendi ng 8457. 1005(b) (1)
regardi ng requirenments for obtaining a waiver to incorporate a
reference to the cost-sharing protections in subpart E and the
vari ous beneficiary protections provided in other subparts of the
rule and summari zed in 8457.995. The commenter was concer ned
that children receiving care in a community-based health delivery
system woul d not benefit fromthe consuner protections provided
in the regulation, and that States should be not permtted to
utilize this waiver as a neans of circunventing the protections
that are afforded to other SCH P applicants and enrol | ees.

Response: As proposed, the regulation text at 8457.1005(b)
required States obtaining a waiver for cost-effective coverage
t hrough a comuni ty-based health delivery systemto denonstrate
that (1) the coverage neets the coverage requirenents of section
2103 of the Act and subpart D of this part; and (2) the cost of
such coverage, on an average per child basis, does not exceed the
cost of coverage under the State plan. In the preanble to the
proposed rule, we stated that, for the purposes of a waiver, al
partici pating comrunity-based providers nust conply with al
other title XXI provisions. On further consideration, we have
clarified the policy under the final regulation. Section

457.1005(b)) now requires that, in providing child health
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assi stance through the wai ver, the coverage nust neet all the
requi renents of this part, including subparts D and E
Therefore, the final regulation clarifies that all title XXl
protections will apply under a waiver for a conmunity-based
delivery systemin order to assure that all children receive the
sanme protections regardl ess of where they receive services.
Comment: One conmenter believes that HCFA' s exanpl e of
coverage for a special group, such as children who are honel ess
or who have special health care needs, does not consider that the
care for these children may cost nore than the care for the
average child. The commenter reconmended that HCFA reconsi der
8457. 1005 and provide options for States to proceed with caring
for children with special needs in a manner that allows paynent
above the cost of providing coverage to the “average” child.
Response: Section 2105(c)(2)(B)(ii) of the Act specifies
that the cost of coverage through the community-based health care
delivery system on an average per child basis, may not exceed
the cost of coverage that woul d ot herwi se be provi ded under the
State plan. In an August 6, 1998 letter to State Health
Oficials, we stated that the anmobunt paid to the community-based
delivery systemon a Federal fiscal year, per child basis nust
not be greater than the anmount that woul d otherw se have been
paid for that child to receive coverage under title XXI. For

exanple, if the anmounts that the State pays health plans under
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the State plan reflect the risk entailed in providing care to
speci al needs children (because the State risk adjusts its

capi tation paynents, or because the State provides services to
these children on a fee-for-service basis), these above-average
costs for the special needs children in fact, will be reflected
in the cost-effectiveness calculation. Therefore, the cost-

ef fectiveness cal cul ation required under 8457.1005(b)(2) does not
preclude the State fromadjusting its paynents for the care of
speci al needs children to provide for higher paynent for such
care.

Comment: One conmenter applauded HCFA's interpretation of
wai vers as stated in the proposed rule and agreed with the
statenent that the purpose of this waiver was to increase health
services and not to increase funds for adm nistration.

Response: The preanble of the proposed rule set forth our
belief that Congress did not intend that the waiver be used
primarily to allow for nore adm nistrative spendi ng or spendi ng
on outreach services under section 2105 (a)(2). Wile we
appreci ate the support of the comrenter, we al so point out that
States do retain flexibility regarding the use of any savi ngs
obtained as a result of this waiver pursuant to 8457.1005(d).

Comment: A nunber of commenters recommended that approved
wai vers should initially remain in effect for three years, to

coincide with the tinme frames at section 2104(e) of the Act for
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spendi ng the funding allotnent for each year, and to provide tine
to evaluate the waiver’s inpact and to denonstrate cost-

ef fecti veness. Foll owing the initial approval period, one
comment er recommended that the duration be five years, in keeping
with the typical duration of 1115 wai vers.

Response: W agree with the comenters’ suggestion that a
3-year approval period would coincide with statutory tinme franes
for the expenditure of allotnents and provide a nore adequate
period of time in which to determ ne cost-effectiveness.
Therefore, we have revised 8457.1005(c) to provide that the
duration of tine for which waivers for cost-effective coverage
t hrough a comuni ty-based health delivery system are approved is
three years. We will continue to determ ne cost-effectiveness
upon application and renewal for the waiver. However, we have
not accepted the recommendati on to extend the waiver period to
five years because it is inportant to assess the cost-
ef fecti veness of community-based health delivery systens on a
nore frequent basis. W have also revised the regul ati on at
8457. 1005 to indicate that a State may reapply for approval 90
days before the end of the three year period for consistency with
the 90 day review period that apply to State plan amendnents.

3. Wai ver for purchase of famly coverage (8457.1010).
We proposed that a State nmust apply for a famly coverage

wai ver when any title XXI funds are used to purchase coverage for
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adult famly menbers in addition to targeted | owinconme children.
W proposed at 8457.1010 that a waiver for famly coverage wl |
be approved by the Secretary if--
I Purchase of famly coverage is cost-effective under the
standards described in 8457.1015 of this subpart;
I The State does not purchase such coverage if it would
ot herwi se substitute for health insurance coverage that woul d be
provi ded to such children but for the purchase of famly
cover age; and
I The coverage for the child otherw se neets the requirenents
of this part.
W requested coments on whet her the benefits specified in
title XXI also apply to adults covered by a fam |y coverage
wai ver. For exanple, if a State offers “waparound coverage” to
bring an enployer’s benefits up to the title XXl standards, we
solicited conmments as to whether the State should be required to
offer this additional coverage to adults under the famly waiver.
We noted that there is no statutory definition of famly
coverage for the purposes of this subpart and we solicited input
fromcomenters on the definition of “famly” for purposes of
this subpart.
Comment: Many commenters questi oned whet her States covering
parents of SCH P children through a famly coverage wai ver nust

provi de the benefits specified in title XXI to the fam |y nenbers
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who woul d not otherwi se be eligible for SCH P coverage. These
commenters asserted that this decision should be left to State
di scretion. Commenters did not believe that there is any
statutory basis for such a rule. Conmenters also indicated that
such a requirenent would dramatically restrict States’ ability to
achi eve cost-effectiveness in famly coverage and would result in
a reduction in the nunber of children that could be insured
t hrough the program Comenters al so noted that such a
requi renent could further conplicate the States’ adm nistration
of benefit and/or cost-sharing upgrades for prem um assi stance
prograns because of the difficulty in adm nistering benefit
upgr ades.

Response: W appreciate the comenters’ consideration of
this issue, but disagree with the recommendati on and rational e
because we do not believe it gives weight to the congressiona
interest in a standard m ni num benefit package for all covered
i ndividuals. Congress clearly intended that title XXI funds be
used to provide a conprehensive benefit package neeting the
requi renents of section 2103. Children’s benefits under a
prem um assi stance program nust neet requirenents in section
2103, and benefits offered under group health plans typically do
not differ for adults and children. In addition, title XXl
provi des considerable flexibility for States to choose a

benchmar k package agai nst which they can conpare the benefits
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of fered under a group health plan. Therefore, we have decided to
require that any health benefits coverage provided under a famly
coverage wai ver nust conply with the benefit requirenents of

8457. 410 and have revised the | anguage at 8457.1010(c) to reflect
t hi s change.

Section 2105(c)(3)(A) provides the authority for this policy
because it requires that the purchase of famly coverage nust be
cost-effective relative to the anounts that the State woul d have
paid to obtain “conparable coverage” for only the targeted
| ow-i ncome children involved. Therefore, this provision clearly
contenpl ates that the coverage offered to non-eligible famly
menbers under a fam |y coverage wai ver woul d be conparable to the
coverage that would be offered to targeted | owincone children.
W believe that requiring the famly coverage to neet title XXl
standards best assures this conparability and is npbst consistent
with the intended use of title XXI funds. However, we have
interpreted the statute’s use of the term “conparable” to perm:t
the coverage of non-SCHI P eligible fam |y nenbers to be based on
a different title XXI benchmark than the targeted | owincone
chil dren’ s coverage.

Whil e we recogni ze the cost of famly coverage will increase
if the State provides w ap-around coverage to adults in addition
to the benefits provided by the group health plan, the degree of

cost increase is unclear. For exanple, when the “wap-around”
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suppl enent al coverage provided by the State to neet the section

2103 requirenents is coverage only for well-baby and well-child

services, there would be no additional costs to provide coverage
that nmeets the requirenents of section 2103 for adults, because

this “wrap-around” coverage is not relevant for adults.

Comment: One conmenter stated that it is not clear what
woul d be included in a benefits upgrade for adults. For
i nstance, the comrenter questioned if there would need to be a
prohi bition on cost sharing for adult preventive care visits and
services to reflect the statutory prohibitions on copaynents or
cost sharing for well-baby or well-child care. |If this were the
case, the comenter indicated that the cost of inplenenting such
a provision wuld obviously be significant.

Response: Wiile States nust ensure that health benefits
coverage provided to all fam |y nenbers, including adults, neets
the requirenents of section 2103, not all benefits are rel evant
to adult enrollees. For instance, while the statute requires the
provi sion of well-baby and well-child care and prohibits cost
sharing for these services, these services are not applicable or
avai l able to adults. Therefore, States would not be required to
provi de coverage to adults for these services, and the specific
cost-sharing restrictions applicable to these services also wuld
not apply to adults. However, general cost-sharing limtations

do apply to covered services for adults and children under the
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famly coverage wai ver. For exanple, sone States have expressed
interest in providing coverage to fam lies above 150% of the FPL
and, for this incone |level, the cunul ative cost-sharing maxi mum
of 5% of fam |y incone would apply.

Comment: One conmenter suggested that HCFA clarify how
wr ap- around coverage progranms could be designed to make famly
coverage wai vers viable, cost effective and sinple to adm ni ster
for group health plans.

Response: W recogni ze the challenges faced by States in
establ i shing and operating prem um assi stance prograns. The
chal l enges result fromthe fact that title XXI primarily was
designed for targeted | owinconme children receiving health
benefits coverage through prograns operated directly by the
State, rather than for famlies receiving health benefits
coverage through group health plans. Nonetheless, it is possible
to address these challenges. For exanple, sonme States are
structuring their prem um assi stance prograns to permt direct
billing fromproviders to the State for services or cost sharing
that is not covered by the group health plan. 1In addition, there
is flexibility for States to select fromanong a variety of
benchmark benefit packages, and States should carefully consider
this flexibility when designing prem um assi stance prograns. W
will continue to share new approaches with States as they are

devel oped.
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Comment: Commenters encouraged the use of “famly” as
defined by States, enployers, and/or the individual contracting
heal t h i nsurance plans. One conmenter believed that States and
t he Federal governnment do not need to, and in fact cannot,
devel op a standard definition. Comrenters noted that famly
coverage waivers will likely be provided through enpl oyer-
sponsored plans, where the issue of which famly nenbers may be
i ncl uded under the enployer plan is regulated by contract with
insurers and State insurance law. One commenter is planning to
submt a request to subsidize enpl oyer-sponsored insurance that
i nvol ves several premiumtiers based on which famly nenbers are
covered and suggests that the definition of “famly” include the
enpl oyee, spouse and children, or enployee, and children
depending on famly conposition and the coverage tier selected.
O her commenters felt that HCFA should not create a definition of
“famly,” because such a definition could restrict the ability of
group health plans or health insurance issuers from defining what
constitutes fam |y coverage. One conmenter also noted that a
nore flexible approach woul d ease adm nistration and nmaxi m ze the
avai lability of the famly coverage wai ver option. Another
comment er suggested that the definition be left to State
di scretion and that once HCFA reviews a wi de range of proposals,
it can revise the regulations to include a definition if

necessary.
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Response: W have not defined “famly” for the purposes of
this regulation in general and, after considering these comments,
we agree with the commenters that one standard definition of
“fam |ly” could unnecessarily restrict States’ ability to utilize
a famly coverage waiver. Therefore, the decision regarding how
to define “famly” is left to States’ discretion.

Comment: One conmenter urged that the definition of
“fam ly” include adult pregnant wonen w thout other famly
menbers. The comrenter believes that this expansion of the
definition is integral to ensuring that all pregnant wonmen have
access in their conmunity to readily available and regularly
schedul ed obstetric care, beginning in early pregnancy and
conti nui ng through the postpartum peri od.

Response: Wile we support States’ efforts to cover
pregnant wonen, title XXI does not support an expansi on of
coverage to include pregnant wonmen who are not fam |y nenbers of
SCHI P-eligible children. Section 2105(c)(3) permts paynent to a
State for famly coverage under “a group health plan or health
i nsurance coverage that includes coverage of targeted | owincone
children.” The statute requires the State to conpare the cost of
coverage “only of the targeted | owincome children involved” with
the cost of coverage for the famly. A State wishing to cover a
pregnant wonman who is not a famly nenber of a targeted |ow

i ncome child would not be able to performthe required cost-



HCFA- 2006- F 706

effectiveness test. Therefore, a pregnant wonman can be covered
through a fam |y coverage waiver only to the extent that a
targeted lowincone child in her famly is eligible for SCH P
cover age.

Comment: A conmenter noted that in the preanble to the
proposed rule, we stated that States nmust apply for a famly
coverage wai ver when any title XXI funds are used to purchase
coverage for adult famly nmenbers in addition to targeted | ow
i ncome children. W also noted that States nay purchase coverage
for children through prem um assi stance prograns usi ng enpl oyer -
sponsored insurance without a fam |y coverage wai ver when the
costs of such children are identifiable. One comenter was
concerned that the premumtier structures avail able to nost
enpl oyers do not permt the costs of children to be identified.
The comrenter noted that enployers offer only two coverage tiers,
enpl oyee-only and fam |y coverage, which does not permt this
kind of determ nation, because other famly nenbers, such as
spouses, al so may be covered under the fam |y coverage tier. The
commenter asserted that the options permtted in the proposed
rule for determ ning the cost of children under enpl oyer-
sponsored coverage will nmean that nost States seeking to cover a
significant nunber of uninsured children under a prem um
assi stance programwi |l need to obtain a fam |y coverage wai ver.

Because States nay wish to utilize enpl oyer-sponsored
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i nsurance w t hout subsidizing coverage for the adults in the
famly, the commenter suggested an alternative method for
determining the cost of targeted | owinconme children covered

t hrough enpl oyer-sponsored coverage. The comenter proposed that
States be permtted to pay a proportion or percentage of the cost
of enpl oyer-sponsored famly coverage without obtaining a famly
coverage waiver, as long as the portion the State pays is based
on a reasonabl e actuarial estimte of what proportion of the cost
of fam |y coverage is attributable to the children, and as |ong
as it neets the cost-effectiveness test.

The comrenter suggested that the actuarial determ nation of
the proportion to be paid could be nade once a year, based on
typi cal group health coverage plan available in the State, and
t he percentage could then be applied to the actual prem umfor
famly coverage under the specific enployer’s plan.

Response: W have reconsidered the requirenent in the
preanble to the NPRMthat a famly coverage waiver is needed when
any title XXI funds are used to provide coverage for adult
menbers of the famly. W wll not require States to obtain a
famly coverage wai ver in cases where the enpl oyee’'s premumis
not subsidized and there is no intention on the part of the State
to cover famly menbers other than targeted | owincone children
W al so agree that the suggestion offered by the comenter

appears to offer another possible option for States to identify
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the costs of enrolling only the eligible child or children in the
famly into a prem um assi stance program and thereby enroll the
children without obtaining a fam |y coverage wai ver. As
described in the proposed rule, child-only costs can be
identified when a State is purchasing a child-only policy, or in
markets in which carriers offer policies with a sufficient nunber
of premumtiers to identify the costs of the SCH P-eligible
child or children. Such tiers mght include an enpl oyee-only
premumtier, and an enpl oyee-plus-children premumtier, such
that the fornmer can be subtracted fromthe latter to determne
the cost of the child or children. However, as the comrenter

poi nts out, these premumtier structures nay not be conmon or
uniformy available in nost States.

In a nore typical group health insurance nmarket that offers
coverage tiers for enployee-only or famly coverage, the enpl oyee
contribution anounts for enployee-only and for fam |y coverage
are known. The difference between the two is the cost for
dependent coverage. Again, if title XXI only subsidizes the
di fference between enpl oyee-only and famly coverage, a famly
coverage waiver is not needed as long as there is no intention to
cover non-SCHI P eligible fam |y nenbers. However, as an
alternate approach, the State could decide to allocate the cost
for dependent coverage between the spouse and children on a

reasonabl e actuarial basis and a fam |y coverage wai ver woul d not
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be required if the State then pays only that portion allocated to
coverage of the targeted |owinconme child or children. An
actuary famliar with the State’s group health narket could
produce an estimate of the cost of one adult relative to the cost
for one child under a group health plan. This ratio could then
be applied to the fam |y conposition to determ ne what portion of
the prem um pays for the spouse’ s coverage and what portion pays
for the children's coverage. The State would then pay only that
portion attributable to the child or children.

We note, however, that this nethod may be difficult for
States to inplenment in practice given the need to obtain
sufficient data to performthe necessary actuarial estimtes. In
addi tion, the subsidy anount determ ned under this nethod does
not cover the famly’s full prem um cost, which nay di scourage
sonme famlies fromenrolling. For these reasons, calculating the
di fference between enpl oyee-only and famly coverage costs may be
a preferable alternative to obtaining actuarial estimtes of the
costs of only the targeted | owinconme children for nany States.
W al so note that when a State subsidizes famly coverage, but is
covering only targeted |l owincone children (that is, no paynent
is being nade for the enployee portion of the premum and there
is no intention to cover famly nmenbers other than the targeted
| ow-i ncome children and the costs do not exceed the cost-

effective anmount), the requirenents of this part apply to only
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the targeted |l owincone children. W reiterate that famly
coverage waivers are subject to the sane 90-day review period as
any other title XXI State plan anendnent and need not be unduly
burdensonme to obtain.

In order to assist States in designing prem um assistance
progranms to cover only targeted | owincone children using
enpl oyer sponsored insurance, we will work with States on their
specific proposals to devel op nechanisns for identifying the cost
of covering the targeted | owincone children using reasonabl e
nmet hods, for the purposes of determ ning cost-effectiveness.

Comment: Several commenters indicated that fam |y coverage
wai vers will be challenging for States to inplenment. One
comment er expressed concern that the standards for famly
coverage waivers are inpossible to neet and shoul d be nmade easi er
to acconplish via a statutory change. Another comenter
supported States’ interest in devel oping prograns to provide
coverage to whole famlies and urged HCFA to provi de nore support
and technical assistance and to grant nore fam |y coverage
wai vers.

Response: W are conmmtted to sharing best practices and
provi di ng gui dance to States designing and inplenmenting famly
coverage waivers and prem um assi stance prograns. To date, three
St at es have received approval for fam |y coverage waivers. As

States gain nore experience with their prem um assi stance
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prograns and their famly coverage waivers, we will work to
di ssenmi nate i nformati on about the chall enges and successes of
t hese prograns.

Comment: A nunber of commenters were concerned that the
proposed regul ations are too restrictive regarding when a famly
coverage waiver is needed. Sone noted that, while Congress
i ntended to expand coverage to children, recent research suggests
t hat expandi ng parents’ access to health care coverage al so
i ncreases children’s enrollnent, as parents are nore likely to
apply for and enroll their children in a health insurance program
if the whole famly is covered by the sane plan. They encouraged
HCFA to permt States to experinent with both title XIX and title
XXI funds to cover parents as an effective strategy to increase
enrol |l ment | evels of children. They also noted that nobst States
have not spent a significant portion of their title XXl
all otnents, and nay be able to expand coverage further if nore
flexibility is granted for enrolling parents under title XXI.

Response: W recognize the |ink between children’s
enrol | mrent and parental access to SCH P coverage. W have
provided flexibility on this as permtted by the statute.

Section 2105(c)(3) sets forth certain requirenents relating the
coverage of famlies through a famly coverage wai ver, and
8457. 1010 of this regulation inplenents that section. However,

we wll continue to work with States that wi sh to design and
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i npl enent prograns under a famly coverage wai ver to hel p
facilitate the enroll nent of parents of SCH P-eligible children
in a manner consistent with title XXI.

Comment: One conmenter stated that the proposed rule
i ndicates that the comunity-based waiver applies to Medicaid
expansi on prograns, but the famly coverage wai ver does not. It
is the conmenter’s opinion that famly coverage waivers should be
al l owed in Medicaid expansi on prograns.

Response: Fam |y coverage waivers are required whenever
States are funding coverage for any non-SCH P eligible famly
menbers with title XXI funds under a separate child health
program Under Medicaid, States are able to purchase enpl oyer-
sponsored coverage for regular Medicaid and Medi caid expansi on
enrol | ees under section 1906 of the Act, which permts States to
pay prem uns, deductibles, and coi nsurance on behal f of Medicaid
beneficiaries eligible for enrollnment in enployer-based group
health plans when it is cost-effective to do so. The only
exception to this distinction between fam |y coverage in Medicaid
expansi ons and separate child health prograns is within the
context of our authority under section 1115 of the Act. Section
1115 denonstrations are not subject to regular Medicaid rules
when those rules are nodified under the Secretary’s authority to
grant certain waivers, to provide federal funds for costs that

woul d not otherw se be matchable and to i npose special ternms and
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conditions for such denonstrations. 1In all cases, we are
commtted to working with States interested in using either
fundi ng source, either separately, or in conjunction with each
other. As nentioned previously, a famly coverage waiver is not
needed when the coverage of adult famly menbers is only

i nci dent al .

Comment: Several commenters supported coverage of adult
famly nmenbers under famly coverage waivers. One conmrenter
supported State flexibility to cover famly menbers but believed
that before granting a fam |y coverage wai ver, HCFA shoul d ensure
that States have utilized their options for expanding health
coverage to lower-income adults in non-title XXI funded prograns.
The comrenter notes that HCFA and ACF, in their publication
“Supporting Famlies in Transition,” indicated that before
expandi ng coverage under title XXI, States will need to inplenent
a Medi cai d expansi on under section 1931 of the Act to avoid an
anomal ous result in which higher income famlies are covered
under SCHI P, while parents of |ower-incone children |ack
coverage. Another comrenter suggested that HCFA encourage States
to apply for Medicaid waivers to expand insurance coverage to
adult pregnant wonen and to facilitate the nore rapid enroll nent
of their infants.

Response: W agree that States’ ability to use Mdicaid

rules to expand coverage to other famly menbers is an inportant
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option, and we have been working with States to clarify the
flexibility that exists to do this. Under Medi caid, States may
purchase fam |y coverage through enpl oyer-sponsored coverage
under section 1906 of the Act, which permts States to pay
enroll ee premuns in enployers’ group health plans when it is
cost-effective to obtain coverage for Medicaid-eligible
i ndi vi dual s (deducti bl es, coi nsurance and other cost sharing for
ineligible fam |y nenbers nmay not be paid as nedical assistance).
In addition, States may submit proposals for denonstrations
under section 1115 of the Act to expand coverage to parents of
chil dren covered under SCH P. HCFA rel eased gui dance on July 31,
2000 regardi ng paraneters for consideration of such proposals.
Comment: Several commenters proposed that States shoul d
nmeet prerequisites before receiving approval for fam |y coverage
wai vers. Some conmenters proposed that States nust elimnate the
asset test under Medicaid and SCH P and adopt sinplified
application, enrollnment and redeterm nation procedures for
children. Oher comenters suggested that States should expand
coverage for children with famly incone up to at |east 200
percent of FPL (or 50 percentage points above the State’s
Medi cai d applicable incone threshold) throughout the areas of the
State; ensure that all eligible children are pronptly enroll ed
into a State’s title XXI program w t hout being subject to a

waiting list; and, if the State operates a separate child health
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program adopt a joint Medicaid/ SCH P application and assure that
the sane or directly conparable application, enrollnment and
redeterm nation procedure is used for children under Medicaid and
the separate State program Anot her conmenter proposed that
States should first be required to ensure that there is no

| essening of SCHI P benefits or increase in cost sharing
associated with a waiver using this nethod of calculating cost-
ef f ecti veness.

Response: Wile we support all of these goals, title XXl
provi des no statutory authority for requiring States to neet
these goals prior to the approval of a fam |y coverage wai ver.

We have been working with States to clarify Federal |aw and to
provi de techni cal assistance regarding the inplenentation of such
policies in order to support States’ efforts to undertake
activities that will expand and sinplify eligibility, increase

t he nunber of children who enroll in States’ prograns, and to
make the enroll ment and redeterm nation processes | ess burdensone
on States, applicants and enroll ees.

4. Cost - ef fecti veness (8457.1015).

Thi s section defines cost-effectiveness and describes the
procedures for establishing cost-effectiveness for the purpose of
a fam ly coverage wai ver

W proposed that cost-effectiveness neans that the cost of

purchasing fam |y coverage under a group health plan or health
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i nsurance coverage that includes coverage for targeted | owincone
children is equal to or less than the State’s cost of obtaining
such coverage only for the eligible targeted | owinconme child or
children involved. Stated nore sinply, cost-effectiveness for
the fam |y coverage wai ver nmeans that the cost of providing
famly coverage (including coverage for the parents) is equal to
or less than the cost of covering only the SCH P-eligible
chi I dren.

W proposed that a State nmay denonstrate cost-effectiveness
by conparing the cost of famly coverage that neets the
requi renents of 88457.1010 and 457. 1015 of this subpart, to the
cost of coverage only for the targeted | owincone child or
chil dren under the health benefits packages offered by the State
under the State plan for which the child is eligible.
Al ternatively, we proposed that the State may conpare the cost of
famly coverage to any child-only health benefits package that
nmeets the requirements of 8457.410, even if the State does not
offer it under the State plan. W stated that we woul d exam ne
other alternatives and we invited comment on additional nethods
for denonstrating cost-effectiveness. W set forth an
illustration of cost conparison in the proposed rule.

We proposed that the State may denonstrate the cost-
ef fectiveness of famly coverage by applying the cost of famly

coverage for individual famlies assessed on a case-by-case
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basis, or for famly coverage in the aggregate. W noted that if
a State chooses to apply the cost-effectiveness test on a case-
by-case basis, the State nust conpare the cost of coverage for
each famly to the cost of coverage for only the child or
children in the famly under SCH P. W further explained that if
a State chooses to apply the cost-effectiveness test in the
aggregate, the State nust provide an estimte of the projected
total costs of the fam |y coverage program conpared to the cost
the State woul d have incurred for covering just the children in
those fam lies under the publicly-available SCH P plan. If the
State chooses to assess the cost of fam |y coverage in the
aggregate, we al so proposed that, on an annual basis, the State
nmust conpare the total actual cost of covering all famlies for
whom t he State has purchased famly coverage to the cost the
State woul d have incurred covering just the children in those
famlies under the publicly-available SCH P plan. If the
aggregate cost of famly coverage was | ess than the cost to cover
the children under the publicly available program then the
famly coverage woul d be considered cost-effective. |If the State
determ nes through its annual assessnent of cost-effectiveness
that famly coverage is not cost-effective in the aggregate, we
proposed that the State nust begin to apply the cost-

ef fectiveness test on a case-by-case basis.

Comment: Many commenters indicated that, given the two-year
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| engt h of approved wai vers, the cost-effectiveness assessnent
shoul d be done for the Iife of the waiver.

Response: Section 457.1015 addresses cost-effectiveness for
famly coverage wai vers only, and does not address the cost-
ef fectiveness of waivers for a communi ty-based delivery system
Cost-effectiveness of waivers for a conmunity-based delivery
systemis determ ned each tine a State applies for or renews its
wai ver. As stated earlier, we have agreed to extend the period
of tinme for which these waivers are approved fromtwo years to
three years.

Fam |y coverage waivers are part of the State plan and are
approved for an open-ended period of tinme after an initia
denonstration of cost-effectiveness. However, we will continue
to require a State to denonstrate the cost-effectiveness of the
famly coverage wai ver on an annual basis, whether done on a
case-by case or aggregate basis, consistent with 8457.1015(d).
Because we have little information about the costs associ ated
with famly coverage waivers, we want to assure that States’
prem um assi stance prograns are being adm nistered in the nost
cost-effective manner possible, and to be able to obtain results
so as to share best practices with other States.

We have reconsi dered the proposed provision that woul d have
permtted States to conduct its cost conparison agai nst any

child-only policy even if it is not offered under the State plan.



HCFA- 2006- F 719

The revised | anguage requires that the cost conpari son be done
relative to the State’s actual costs under the State plan in
order to assure coverage is provided in the nost cost effective
manner .

Comment: Several commenters wote to express support of the
rule as witten with regard to the cost-effectiveness test. One
commenter supported permtting States to performretrospective
cost-effectiveness eval uati ons but suggested that the cost-
ef fecti veness conpari sons should be clarified. Specifically, the
commenter indicated that the first exanple (64 FR 60932) onits
any costs for the supplenental coverage that will likely need to
be provided and included in the cost-effectiveness test because
enpl oyer plans may not al ways cover sone services that nust be
covered under title XXI or exenpt well-baby and well-child care
from cost sharing.

Response: Although the exanple in the NPRM did not include
the cost of supplenental benefits, the cost of suppl enental
benefits nust be reflected in States’ cost-effectiveness
anal yses. For exanple, assune the cost to cover two targeted
| ow-i ncome children under the State plan is $200 per nonth and
the cost to cover the famly in the enployer plan is $120 per
nonth. The State al so provi des suppl enental coverage for
benefits and cost sharing that costs $40 per nonth per famly.

This $40 woul d be added to the $120 for a total of $160 which is
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still cost-effective in conparison to the $200 that woul d have
been paid under the State plan for only the children. W have
al so revised the provision at 8457.1015 to indicate that cost-
effective neans that the cost of purchasing famly coverage that
i ncl udes coverage for targeted | owinconme children is equal to or
| ess than the State’s cost of obtaining coverage under the plan
only for the targeted | owincone children involved. W have
elimnated the specific reference to the cost paid under a group
health plan or health insurance coverage in order to clarify that
all costs associated with providing fam |y coverage, including
any suppl enental coverage, nust be consi dered when determ ning
cost-effectiveness.

Comment: Some commenters believed that because the
Depart nent has not devel oped standards or gui dance regarding
budget neutrality, State determ nations of cost-effectiveness
nmust be accepted and reasonabl e waivers and fam |y coverage
vari ances shoul d be approved in a tinely fashion.

Response: W have clarified the requirenents for
determ ning cost-effectiveness under the waiver for cost-
ef fective coverage through a community based delivery system and
the waiver for fam |y coverage in both the NPRM and this fina
rule. Budget neutrality is a relevant consideration with respect
to section 1115 denonstration projects, but not with respect to

wai vers di scussed under subpart J. W are conmtted to worKking
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with States interested in designing and inplenenting the waivers
under subpart J to find the best way possible to conply with

these regul ations and effectively inplenent their prograns.



